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CHAPTER 1: Updates on IBC
Insolvency and Bankruptcy Code
(Amendment) Act, 2020 notified on
13 th March, 2020
The Parliament received President’s assent for Insolvency and Bankruptcy
Code (Amendment) Act, 2020 on 13.03.2020 to further amend the
Insolvency and Bankruptcy Code, 2016. The amending Act has been
enforced with effect from 28th December 2019. The key changes
introduced vide the Insolvency and Bankruptcy Code (Amendment)
Act, 2020 are as follows:
a. Widening the Scope of “Interim Finance” by adding the phrase
‘and such other debt as may be notified’ under Section 5(15).
b. Minimum threshold prescribed to invoke Section 7 for
initiation of CIRP proceedings against corporate debtor.
c. Application to initiate CIRP against a corporate debtor can be
preferred by Corporate Debtor already undergoing CIRP, or in
respect of which liquidation order has been passed.

d.

e.
f.

No criminal liability of successful resolution applicant for
offences committed by the ex-management of the
corporate debtor.
No suspension or revocation of licenses, registrations,
permits, grants etc. on account of moratorium.
RP to Continue beyond the period of 330 days till the
approval or rejection of resolution plan by adjudicating
authority, or a liquidation order has been passed.

NOTIFICATION DATED
24th & 29th MARCH 2020 PASSED BY THE
MINISTRY OF CORPORATE AFFAIRS

Over and above the IBC Amendment Act 2020, certain changes
have also been brought to deal with the peculiar circumstances
that have been faced due to the recent epidemic, namely COVID19. For starters, the Central Government has increased minimum
default amount to Rs. 1 Crore for the creditors to approach the
Hon’ble NCLT against Corporate Debtor, by doing so it has
extended a helping hand to the industries and business who
would be somehow unable to satisfy their financial obligations
towards the creditors, such as banks, financial institutions,
secured creditors etc. The genesis of such a development can be
traced back to the 3rd Report of the Insolvency Law Committee
published in February, 2020 which recommended an increase in
the minimum threshold for invocation of insolvency proceedings
under IBC.
The Notification dated 24th and 29th March 2020 is a part of the
relief package announced by the Central Government to aid the

individuals, corporate entities, businesses etc. to cope up with
the situation and avoid them from getting buried under the
pile of unnecessary litigation. In order to further provide
clarity on the issue of timelines in the light of the nationwide
lockdown, a notification dated 29.03.2020 has been published
by the IBBI, whereby Insolvency and Bankruptcy Board of
India (Insolvency Resolution Process for Corporate Persons)
(Third Amendment) Regulations, 2020 have been notified
w.e.f. 29.03.2020. Vide the Amended Regulations, a Regulation
40C has been added providing “Notwithstanding the time-lines
contained in these regulations, but subject to the provisions in the
Code, the period of lockdown imposed by the Central Government in
the wake of COVID19 outbreak shall not be counted for the purposes
of the time-line for any activity that could not be completed due to
such lockdown, in relation to a corporate insolvency resolution
process”.

CHAPTER 2: COVID 19 and Legal Updates
THE EPIDEMIC DISEASE
ACT, 1897
Whenever there is an outbreak
of an epidemic, the government
can impose the Act if it thinks
that ordinary provisions of the
law, which are in force, are
insufficient to contain an
epidemic.
The Act empowers a person to
take certain measures and
prescribe temporary regulations
to prevent the outbreak of a
disease or its spread.
The provisions of the Act state
that the government can fine
people or imprison them for
violating rules and regulations,
set to contain the outbreak.
Section 3 of the Act says any
person
disobeying
any
regulation or order made under
this Act shall be deemed to
have committed an offence
punishable under Section 188
of the Indian Penal Code. As
per the Section 4, no suit or
legal proceeding shall be held
against any person who acts in
good faith to serve the purpose
of the Act.

ESSENTIAL COMMODITIES ACT, 1955
Due to the Covid-19 outbreak, the Ministry of
Consumer Affairs has brought hand sanitisers
and masks (2-ply, 3-ply variety and N95)
under section 3 of the Essential Commodities
Act (EC Act), wherein Central government has
the powers to control production, supply,
distribution, etc., of essential commodities.
Bringing masks and sanitisers under the EC
Act will enhance the availability of these
products to the public, at fair prices. Producers
have been urged to manufacture these up to
full capacity over three shifts.

The government can take action against hoarders,
speculators and those involved in jacking up prices
or black-marketing.
Invoking the Act makes it harder for retailers to
hoodwink customers. If they violate the norms,
States can take action under the EC Act and the
Prevention of Black Marketing and Maintenance of
Supplies of Essential Commodites Act (PBMMSEC
Act). An offender under the EC Act may be
punished with an imprisonment of up to seven
years and/or fine; and under the PBMMSEC Act,
they can be detained for maximum of six months.

Applicability of Force Majeure on Contracts
due to widespread of COVID-19
Due to outbreak of COVID-19 disease worldwide and in India, a nation wide lockdown was
imposed on 24.03.2020 for 21 days imposing severe restrictions on the commercial activities etc.
except for essential goods and services. Movement of men and materials have been rendered
impossible via road, rail, ship or air. The problem is not confined only to India. Countries such as
China, US, Italy, Germany, Spain, France, UK and several others have imposed similar restrictions.
International trade and business have come to a halt. Disruptions are sufficient to mitigate the
delays or excuse the performance of the contract altogether. Force majeure events in the contracts
thus handle such situations where the contract cannot be performed or is delayed indefinitely due
to circumstances beyond the control of the concerned party. Given the imposition of nation wide
lockdown and consequent distrucption of supply chan brought by the Covid-19 pandemic,
performances under numerous contracts are likely to be deferred, interfered, or even cancelled. It
is to be considered how force majeure provisions in commercial contracts and the related common
law doctrine of frustration may be engaged in the context of the COVID-19 outbreak. The “test” for
force majeure usually requires the satisfaction of three distinct criteria:
1.
2.
3.

The event must be beyond the reasonable control of the affected party;
The affected party’s ability to perform its obligations under the contract must have been
prevented, impeded or hindered by the event; and
The affected party must have taken all reasonable steps to seek to avoid or mitigate the
event or its consequences.

KEY DEVELOPMENTS IN INDIAN TAX
REGIME

A detailed note analyzing the above test for ‘force majeure’ along with application of doctrine of
frustration in various contractual context will be circulated separately.
Various steps have been taken to aid the economy cope up with the impact of COVID-19 outbreak including but not limited to
significant changes with respect to Income Tax, Goods and Service Tax, Customs and Excise, Fisheries, Corporate Compliance etc.
Further, schemes have been introduced to help the taxpayers to settle their tax disputes within the extended deadline. The Reserve
Bank of India has also come up with certain policy changes in order to ease the situation for banking sector The key developments
that have been witnesses in the Indian Tax regime are as follows:
• MAJOR AMENDMENTS IN THE CENTRAL GOODS AND SERVICES ACT, 2017.
1. Section 31 dealing with Tax Invoice has been proposed to be amended. The same will provide for a prescribed manner of
issuance of invoices in case of supply of taxable services. The proviso of Section 31 vests the Central Government with the
necessary authority and power to provide the manner in which the tax invoices are issued.

2.
3.

4.
5.
6.
7.

Proviso to Section 31(2) is proposed to be amended in order to grant the necessary authority to the Central Government to
categorize the services or supplies in respect of which a tax invoice shall be issued in consort with time and manner for
issuance of such invoice.
Under Section 16(4), the phrase present ‘invoice relating to such’ is proposed to be omitted. The new provision post such
omission would prescribe a time limit for availing ITC on the basis of debit note, which would be considered from the date of
issuance of debit note instead of the present practice of accepting date of issuance of corresponding invoice to which such
debit note as the relevant date.
Further, Section 51(3) is proposed to be amended with an aim to provide for a TDS Certificate to be issued by the tax deductor.
The specific manner may of such certificate may be prescribed in near future.
Section 132 providing for punishment for certain offences, has been proposed to be amended so as to include the persons who
cause to commit and retain the benefits on specified offences as prescribed in the CGST Act.
Further, amendment have been proposed in Section 132(1)(c) and (e) are in order extend the punishment for the cases wherein
ITC is availed in a fraudulent manner and without any proper invoice or bill.
Section 140 also has been proposed to be amended with a retrospective effect (with effect from July, 2017) in order to prescribe
a strict time limit and manner for availing transactional credit.

•

MAJOR AMENDMENTS IN INCOME TAX ACT, 1961
1. Section 35 has been proposed to be amended. The amended provision will make the deduction optional in the hands of an
assessee. Further, the proposed amendment would come into effect with respect to and from the Financial Year 2020-2021.
2. In relation to “specified date” under Section 44AB, amendment has been proposed, which would mean that ‘specified date’
would mean the date one month prior to the due date for furnishing of the return of income under Section 139(1).
3. Section 2(42A) is proposed to be amended in order to state that in the event of capital assets being units in a segregated
portfolio, the relevant period for which the assesse held the original unit in the main portfolio to be included for determination
of period of holding of the said capital asset.
4. Further, amendment has been proposed in Section 194A with a goal to cover the large co-operative societies within the ambit
of TDS.
5. One of the most debated points has been the conflict between Section 194C and Section 194J. Section 194C provides that tax is
to be deducted at source against payments made to contractors/subcontractors. Its implication is that TDS is to be made at
the prescribed rate where payment is made for carrying out any work (including supply of labour for carrying out any work)
by a contractor. While Section 194J provides fee for technical and professional services and TDS rate applicable on such
services to at 10%. The controversy has been proposed to be settled by reducing TDS rate on Fee for Technical Services at 2%.
But The TDS rate in other cases under Section 194J i.e. royalty, professional fees, etc. is not proposed to be changed and would
be the same at 10%.
6. Section 204, defining ‘person responsible for paying tax’ has also been proposed to be amended so as to include, in the event
of a person not resident in India, the person himself or any person authorized by such person or the agent of such person in
India including any person treated as an agent under the terms of Section 163.
7. Vivad se Vishwas Scheme- a direct tax amnesty scheme wherein the individuals can settle their tax defaults and disputes by
30th June, 2020, and that too with no 10% as additional charge till the said date.
8. Further, tax audit limit has been proposed to be increased to Rs. 5 Crore

•

CUSTOMS AND EXCISE
1. A new Chapter VAA has been proposed to be inserted in the Customs Act, 1962. The same would prescribe a scheme for
governing the verification of the country of origin of the goods imported under preferential tariff FTAs with different
countries.
2. The new Chapter would also give power to the Officers to go further than merely accepting the origin certificate produced
by an Importer, and empowers the officer to undertake verification of said certificate in the event the same is found to be
contrary, or insufficient or non-satisfactory. Such officer can also demand additional information and documents consistent
with the Trade agreement applicable. The consequences that would follow in case the information produced is not sufficient
or not-satisfactory have also been stated.
3. Further, Section 111 and Section 156 have also been proposed to be amended in order to respectively authorize the relevant
Custom Authorities to exercise power to confiscate the goods in the event of contravention applicable provisions, and further
delegation of power to prescribe rules in relation to the specified timelines, circumstances, etc. for the administration of ROO
under the Trade agreement to the Government has also been proposed to be provided.
4. Furthermore, creation of ‘Electronic Duty Credit Ledger’ has been proposed in the customs automated system.
5. Sabka Vishwas Scheme (similar to Vivad se Vishwas Scheme) to resolve disputes concerning service tax and central excise,
has been proposed to be extended to 30th June 2020 with no interest being levied if payment is made till 30th June 2020.
6. Health Cess has been proposed to be imposed with immediate effect. It would be appicable on import of specified medical
at the rate of 5% as duty of Customs, on import value of such devices. It is to be noted that health cess has not been made
applicable to medical devices which are exempt from BCD.

CHAPTER 3: RECENT JUDGMENTS ON
ARBITRATION
Supreme Court on place of judicial seat
of the Arbitral Proceedings
Supreme Court reverses view and
New Delhi and the consequent award was also signed there.
declares judgment passed in ‘Union of
Consequently Section 34 Application was filed before the
India v. Hardy Exploration and
Faridabad District Court and a challenged from an Order
Production (India) Inc’ bad in law.
passed
While deciding the scope of appealable order under the Arbitration passed in the Section 34 proceedings, for transferring the
and Conciliation Act 1996 the Hon’ble Supreme Court in its proceedings before appropriate court. An appeal from said
judgment ‘BGS SGS SOMA JV v NHPC Ltd., 2019 (6) ARBLR 393 Order was filed before the Hon’ble P&H High Court under
(SC)’ has held that an appeal against an order transferring Section 37 of the Arbitration Act. The Order passed by Hon’ble
proceeding under Section 34 of the Arbitration Act is not High Court was challenged before Hon’ble Supreme Court, and
maintainable under Section 37 of the Act. The Apex Court in the following issues were presented for consideration:
said Judgment has examined at length the issue of juridical seat of 1. Is a Section 37 appeal maintainable against an order that
the arbitral proceedings and have decided that, if the arbitration
transfers Section 34 proceedings from one court to another?
clause provides for the designation of seat it automatically confers 2. Does the designation of a place of arbitration confer
exclusive jurisdiction on the courts of said place to decide
exclusive jurisdiction on the courts of said seat; and a place of
disputes arising out of the arbitration agreement?
arbitration regardless of its designation as a seat, venue or place is
the juridical seat of arbitration unless there is an indication to the 3. What was the seat of arbitration in the present dispute?
contrary. This judgment has overruled the earlier decision of the The Appeal filed under Section 37 in the present case was held
Hon’ble Supreme Court in ‘Union of India v. Hardy Exploration to be not maintainable by the Supreme Court on the grounds
and Production (India) Inc. (2018) 7 SCC 374’ by declaring that that that an appeal under Section 37 would only be maintainable
the latter is contrary to the Five Judge bench decision in ‘BALCO against (a) an order refusing to refer the parties to arbitration
v. Kaiser Aluminium Technical Service, Inc., (2012) 9 SCC 552’.
under Section 8 of the Act; (b) an order granting or refusing to
The Apex Court has placed reliance upon the ‘significant contrary grant any measure under Section 9 of the Act; or (c) an order
indicia’ test as enumerated in ‘Roger Shashoua and Ors. v. Mukesh setting aside or refusing to set aside an arbitral award under
Sharma, [2009] EWHC 957 (Comm.)’ which was followed in Section 34 of the Act.
BALCO (Supra). This test propounds that if an arbitration clause Furthermore, while placing reliance on para 96 of BALCO
states that an arbitration will take place, for example, in India, the (supra) the Hon’ble Court held that in the present dispute, the
arbitration is seated in India and will be governed by Indian law in courts of the place of arbitration had exclusive jurisdiction to
the absence of any obvious or significant indicator that the parties hear the Section 34 application. And lastly applying the Roger
intended otherwise.
Shashoua principle, New Delhi/Faridabad was declared as the
In the present case a contract was signed between NHPC Limited juridical seat because there were no significant contrary indicia.
and its contractor, BGS JV, for India's largest hydroelectric project To resolve the ambiguity regarding which courts had
on the Subransi River in Assam and Arunachal Pradesh. The jurisdiction to hear the Section 34 application: the courts of
Faridabad or New Delhi, the Supreme Court considered the fact
contract provided that:
- disputes with Indian contractors would be settled under the the present case and noted that all the arbitration proceedings
were held in New Delhi and the award had been signed in New
Arbitration Act; and
- disputes with foreign contractors would be settled under the Delhi. Accordingly, the Supreme Court overruled the
Arbitration Act read with the United Nations Commission on impugned order passed by Hon’ble P&H High Court and
International Trade Law Arbitration Rules, with the Arbitration concluded that New Delhi was the final juridical seat of the
Act to prevail in the case of inconsistencies.
arbitration and that the New Delhi courts had jurisdiction to
The arbitration clause in the contract further stated that the hear the Section 34 application.
“arbitration proceedings shall be held at New Delhi / Faridabad”.
Disputes arose between NHPC and JV and arbitration proceedings
were commenced. The arbitration proceedings were conducted in

SUPREME COURT

ON UNILATERAL
APPOINTMENT OF
SOLE ARBITRATOR
The Hon’ble Supreme Court was asked to decide upon
the impartiality and independence of the Arbitrator
along with power of the Court to appoint arbitrator
under Section 11 of the Act.
While deciding Perkins Eastman Architects DPC and
Another vs. HSCC (India) Ltd. 2019 SCC OnLine 1517,

Following the principle held in TRF the ApexCourtin Perkins

the Court held that the Chief Managing Director (‘CMD’)

Eastman, held that the appointment of sole arbitrator by the CMD

could not have appointed a sole arbitrator despite being

would be invalid. This was because the reason for ineligibility was

contractually empowered to do so. Reliance was placed

the connection of the appointing authority with the dispute itself

upon a three-judge decision of the Supreme Court in

i.e. the interest that he would have in the outcome of the decision

‘TRF Limited v. Energo Engineering Projects Ltd., (2017)

in the present case, by virtue of being the CMD of one of the

8 SCC 377’ wherein issue concerning a clause that

parties. This connection or ineligibility would remain irrespective

permitted the Managing Director of a company to either

of whether the CMD acted as arbitrator herself, or only had the

act as an arbitrator or nominate an arbitrator was

power to appoint arbitrators. The Apex Court noted that

decided. The MD nominated an arbitrator, whose

ineligibility strikes at the root of an arbitrator’s power to arbitrate

appointment was challenged. The Supreme Court in TRF

as well as to appoint a nominee to conduct the arbitration. Hence,

held that if the MD could not have acted as an arbitrator,

it was held that the person who has an interest in the outcome or

he could not have appointed an arbitrator either,

decision of the dispute will not have the power to appoint a sole

applying the principle that ‘what cannot be done directly

arbitrator.

may not be done indirectly’.

SECTION 87 OF THE ARBITRATION ACT STRUCK DOWN AS MANIFESTLY ARBITRARY
Section 36 of the Arbitration and Conciliation Act, 1996 (“the

in cases where a Court had specifically stayed the execution

Act")

awards.

on a separate application. However, section 26 of the 2015

Enforcement of arbitral awards under this section would be

Amendment limited the application of the provisions of the

done in the nature of a court decree only once a challenge to

2015 Amendment to arbitral proceedings commenced on or

this award under section 34 of the Act was dismissed or time-

after the date of commencement of the 2015 Amendment, i.e.

barred. This “automatic stay” imposed under section 36 of the

October 23, 2015 (“Cut-off date”). Section 26 of the 2015

Act on an arbitral award pending a challenge was an obstacle

Amendment reads as follows “Nothing contained in this Act

to legitimate claims, that made arbitration as an avenue of

shall apply to the arbitral proceedings commenced, in accordance

dispute resolution unfavourable.

with th e provisions of Section 21 of the principal Act, before the

Thus, when the government was introducing the Arbitration

commencement of this Act unless the parties otherwise agree but

and

this Act shall apply in relation to arbitral proceedings commenced

provided

for

Conciliation

enforcement

(Amendment)

of

arbitral

Act,

2015

("2015

Amendment”), it inter-alia removed the automatic stay

on or after the date of commencement of this Act.”

provision from section 36 of the Act. The amended Act now

Section 26 of the 2015 Amendment in effect meant that any

provided for a stay on the execution of an arbitral award only

Application under section 34 of the Act that had been filed

before the Cut-off date would still be afforded the benefit of the

commencement of the Arbitration and conciliation (Amendment )

automatic stay under the old provision of section 36 of the Act.

Act 2015 and to the court proceedings arising out of or in relation

These were the events that led up to the landmark decision by

to such arbitral proceedings”.

the Apex Court in the case of ‘Board of Control for Cricket in

omitted section 26 of the 2015 Amendment in its entirety.

India v. Kochi Cricket Private Limited, AIR 2018 SC 1549’. The

This introduction of section 87 via the 2019 Amendment was

Apex Court in BCCI v. Kochi (Supra), citing the words “has been

challenged before a constitutional bench of the Supreme

filed” in section 36 (2) of the amended Act, held that the

Court in the case of Hindustan Construction Company

amended section 36 was retrospectively applicable, even to

Limited v. Union of India. The Apex Court reinstated its

Applications under section 34 that had been filed prior to the

decision in BCCI v. Kochi, and struck down the insertion of

cut-off date. Furthermore, the Court elaborated that section 36

section 87, as well as the omission of section 26 of the 2015

being procedural, could not vest an applicant with a substantive

Amendment, as manifestly arbitrary. The Court referred to

right on the mere filing of an Application under section 34.

the Srikrishna Committee Report and held that re-

When the legislature in 2019 passed the Arbitration and

introduction of the “automatic stay” rule by virtue of section

Conciliation (Amendment) Act, 2019, it sought to reverse the

87 despite its documented pitfalls, lacked any determining

decision in BCCI v. Kochi. Consequently, the government

principle, and was unreasonable. The Bench also reiterated

introduced section 87 via the 2019 Amendment which explicitly

that one of the objects of the 2015 Amendment, in line with

restricted the applicability of the 2015 Amendment to “arbitral

the Act, was the speedy disposal of arbitral disputes, and the

proceedings commenced on or after the commencement on or after the

introduction of section 87 would defeat this purpose.

The 2019 Amendment also

CHAPTER 4: RECENT DEVELOPMENTS IN
COMPANIES ACT, 2013 AND CASE ANALYSIS
•

BOARD MEETINGS: As per section 173 of the Companies Act, a consecutive board meeting shall be conducted within
a gap of 120, which has now been extended up to 180 days as per the notification of MCA on 19th March, 2020.

•

COMPANIES (MEETING OF ITS BOARD & ITS POWER) AMENDMENT RULES, 2020:- Where there is a
requirement of physical presence of the Board of Directors of the company (like approval of financial statements, board
reports, prospectus, amalgamation & mergers and the audit committee meeting) such meeting be conducted through
video conferencing or other visual means in accordance with rule 3.
• FORM CAR (Companies Affirmation of Readiness Towards COVID-19):- A form uploaded by MCA, regarding
conformation of Company taking appropriate measures in accordance with the guidelines of the Central Government
on COVID-19, through the authorized signatory of such Company.
• CARO 2020 (Company Auditor Report Order):- In order to bring more transparency & faith in Financials statements of
companies, the ministry of corporate affairs introduce the new set of Companies (Auditor’s Report) Order, 2020, wherein
now the Auditor have to report more disclosures on core aspects of financials statement such as: loan defaults, cash
losses, Immovable properties etc. with MCA. The CARO, 2020 be applicable from financial year 2020-2021 instead of
being applicable from financial year 2019-2020.
• MORATORIUM PERIOD:- The MCA has provided a Moratorium period to the Companies /LLPs from 01st April to
30th September 2020, wherein No additional fees shall be charged for any kind of late filing for any document, return or
statement etc. required to be filed at MCA 21.
• REQUIREMENT OF SECTION 149 (3):- As per section 149(3), every company shall have at least one director who has
stayed in India for a total period of not less than one hundred and eighty-two days in the previous calendar year. Now
after the notification published by MCA, it is not necessary to comply with the compliance under section 149(3) in the
Financial Year 2019-20.
• INDEPENDENT DIRECTOR’S MEETING:- As per the Schedule IV, Section 149(8), Companies Act 2013, all the
Independent Directors of the Company need to hold atleast 1 meeting without the presence of Non-Independent
Directors. The MCA, for the year 2019-2020 has dispensed with this regulation.
• REQUIREMENT UNDER SECTION 73(2)(C):- As per Section 73 (2)(c), the repayment of depositing the interest shall
be not less than 15% whereas now after the notification of MCA, to create the deposit repayment reserve of 20% of
deposits maturing during the financial year 2020-21 before 30th April 2020 shall be allowed to be complied with till 30th
June 2020.

CASE STUDY: FLIPKART – WALMART
Flipkart is the leading e-commerce portal in India followed by Amazon India. Recently there was a deal between flipkart
and Walmart which was seen as the biggest e-Commerce deal. It was stated as the world’s largest e-Commerce deal. Amazon
global is a leading e-commerce portal and Walmart was competing against it online and in fact wanted to stay ahead of
Amazon, hence few points were considered before taking this decision.
Flipkart-Walmart deal has been the most talked about acquisition news in the past months. Officially, Walmart has now
completed its 77% acquisition in Flipkart. The acquisition was also given a green light from the Competition Commission
of India.
RULES OF COMPETITION ACT, 2002 and Power of COMPETITION COMMISSION OF INDIA:Competition Act, 2002 provides for establishment of a Commission to prevent practices having adverse effect on competition
among other aims. Legally, for any Acquisition (termed as a ‘combination’ under the Competition Act, 2002) taking place
involving entities having presence in India and fulfilling the turnover and assets size limit as prescribed, it needs to get an
approval from the Competition Commission of India (CCI). In its last leg of deal, Flipkart-Walmart fitting into the said
criteria, had approached the CCI for its approval as per the law in the May 2018 which was further approved by CCI.
The Section 5 of the Competition Act, 2002 defines term “COMBINATION” as “The acquisition of one or more enterprises by
one or more persons or merger or amalgamation of enterprises shall be a combination of such enterprises and persons or enterprises’;
subject to further turnover and assets criteria specified in the Competition Act”.
Section 6 of the Competition Act empowers the CCI to regulate ‘Combinations’, and specifically states that combinations
which cause or are likely to cause an appreciable adverse effect on competition within the relevant market in India shall be
considered as void.
LEGAL PROBLEM FACED BY WALMART AFTER ACQUISITION
The All India Online Vendors Association (AIOVA) along with Confederation of All India Traders (CAIT) filed a petition to
the CCI against Flipkart for alleging violations against the Indian laws and therefore pleaded to declare this deal as void.
The allegations were as follows:1. Predatory pricing/Deep Discounting (Defined Under Explanation of Section 4)
2. Concept of Preferred Sellers on Flipkart
3. Entry of Walmart into retail sector
The petition filed by CAIT further stated that Flipkart is in a dominant position in India and that this transaction would
result in vertical integration, which no other player in India has. Abuse of dominant position is barred by the Competition
Act vide Section 4 which states that: –
There shall be an abuse of dominant position if an enterprise or a group (a) directly or indirectly, imposes unfair or
discriminatory— (i) condition in purchase or sale of goods or service; or (ii) price in purchase or sale (including predatory
price) of goods or service.
ORDER OF COMPETITION COMMISSION OF INDIA:- The CCI, after going through all the grievances of the AVOIA
and CAIT, rejected their contentions of the and therefore sanctioned the FLIPKART-WALMART Acquisition. The CCI laid
down the legal aspects against the contentions of the trader’s associations:1. No Vertical overlap as Walmart and Flipkart both deal in B2B/Cash & Carry wholesale trade market and online
ecommerce marketplace (not retail).
2. An insignificant horizontal overlap due to: –
• Strong presence of both the entities in different segments of B2B market (ex: Walmart dealing mainly in
Grocery, while Flipkart popular in electronic products market)
• Organized sector in B2B sales contributes to only 7% of the total market and therefore market capture would
be less than 5%
• Already prevalent market players like Reliance Retail, Metro Cash and Carry, Amazon wholesale etc.
•
3. Contentions
raised by Trade bodies were involving legal aspects
4.

w.r.t. Foreign Direct Investment norms and other commercial aspects
not within the ambit of regulatory authority of CCI.
Deep discounting or preferential treatment to sellers within the scope
of CCI regulation but should be a result of the combination and not
prevalent before such proposed combination. Flipkart already
practices these strategies.
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CASE ANALYSIS TATA S ONS V. CYRUS M ISTRY
THE ISSUE
The main question which arose in the case was whether the
company's affairs have been or are being conducted in a manner
'prejudicial' or oppressive to any member or members or
prejudicial to public interest or in a manner prejudicial to the
interests of the company under Sections 241/242 of the Companies
Act 2013.
NCLAT FINDINGS
The NCLAT held that the consecutive chain of events amply
demonstrated the impairment of confidence of the minority
shareholders with reference to conduct of affairs of company and
that there was unfair abuse of powers on the part of the Tatas. The
Press Statement of Tata Sons was an afterthought to put all blame
on Mistry. The Board of Directors' majority decision (guided by the
affirmative vote of the nominated members) have failed to explain
as to why the Board failed in its duties and not notice the loss of
any of the Tata Companies. The NCLAT declared the removal and
other actions taken against Cyrus Mistry as illegal and restored his
original position as Executive Chairman of 'Tata Sons Limited' and
consequently as Director of the Tata Companies for rest of the
tenure.

As a sequel thereto, the appointment of N
Chandrashekharan as 'Executive Chairman' in place of
Cyrus Mistry was also declared illegal. The NCLAT
further asked Ratan Tata to desist from taking any
decision in advance which requires majority decision of
the Board of Directors or in the Annual General
Meeting.
SUPREME COURT FINDING ON THE APPEAL
“The Supreme Court observation that there was an error in
judgment (by NCLAT) as it gave reliefs not asked for in the
original petition shows the order may not withstand the
scrutiny of the apex court in its entirety,
….
Unless there are proper facts and figures, which show serious
mismanagement and oppression at Tata Sons, mere
conversion of public company to a private company in
accordance with law may not classify as an oppressive act
and, therefore, may not withstand SC scrutiny”

CHAPTER 5: OTHER LEGAL DEVELOPMENTS
CITIZENSHIP AMENDMENT ACT 2019
Citizenship Amendment Act 2019 has undoubtedly
driven a deep chasm into the heart of not only the
Indian polity but also into the society at large.
Although the challenge to the constitutional validity
of the amendment is already before the Supreme
Court, the popular sentiment against it has spilled
over into the streets.
What is Citizenship Amendment Act? Crucial
changes in the Citizenship Act 1955, made through
the Narendra Modi government’s 2019 amendment,
have two distinct parts. The first pertains to special
citizenship provisions for people belonging
specifically to Hindu, Sikh, Buddhist, Jain, Parsi and
Christian communities from the neighbouring
Muslim-majority
countries
of
Afghanistan,
Bangladesh, and Pakistan; the second grants wide
powers to the central government to cancel the
registration of Overseas Citizenship of India (OCI)
cardholders. The law also reduces the duration of
residency from EXISTING 11 years to just 5 years
for the people belonging from the same Six
religion and three countries.

Violation of Constitution/Fundamental Rights:- The
primary ground on which the Citizenship Amendment
Act (CAA) is being challenged is its ostensible violation
and abuse of the ‘right to equality’ (ARTICLE 14)
enshrined in the Indian Constitution. The petitions before
the Supreme Court have urged that not only is religionbased discrimination arbitrary and unreasonable but that
the amendment is also under-inclusive. It cherry picks
only certain communities and ignores the persecution
faced by millions of others who do not belong to the six
religious groups specified in the CAA.
EXEMPTION
From
CAA:The
Citizenship
(Amendment) Act does not apply to tribal areas of
Tripura, Mizoram, Assam and Meghalaya because of
being included in the Sixth Schedule of the Constitution.
Also areas that fall under the Inner Limit notified under
the Bengal Eastern Frontier Regulation, 1873, will also be
outside the Act's purview. This keeps almost entire
Arunachal Pradesh, Mizoram and Nagaland out of the
ambit of the Act. These areas require Indians from other
states to get Inner line permit to enter to pass through
them. Presently, Anurachal Pradesh, Mizoram and
Nagaland fall under the Inner Line Permit.

SUPREME COURT RULED: USE OF
INTERNET IS A FUNDAMENTAL RIGHT
UNDER ARTICLE 19
In Anuradha Bhasin v. Union of India, WP (Civil) No. 1031 of
2019, the Hon’ble Supreme Court of India held that internet is a
fundamental right. The court declared that the freedom of speech
and expression and the freedom to practice any profession
or carry on any trade, business or occupation over the medium
of internet enjoys protection under Article 19(1)(a) and Article
19(1)(g) of the Constitution of India. It further held that the

and that such suspension should not be beyond the

restriction upon such fundamental rights should be in consonance

necessary duration. However, the court clarified that the

with the mandate under Article 19 (2) and (6) of the Constitution,

decision is to the point of the use of internet as a tool for

including the test of proportionality. The Hon’ble Court also held

exercise of freedom of speech and expression and trade and

that an order suspending internet services indefinitely is

commerce and has not said anything about the right to

impermissible under the Temporary Suspension of Telecom

access the internet. This ruling was in relation of telecom

Services (Public Emergency or Public Service) Rules, 2017

and internet services shut down in Jammu and Kashmir.
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